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EURJECT : locs of Hatiowallty

There follows s explamation of Terads v. Dullies, 121 F.
Supp. 6 (1954 ) in which the loss of mlity : fon of
the Tmmigration and Haticwmality Act of 1040 was held unoon-
stitutioml. It appears that Judge Nelaughlin of the District
Court of Bawail Mas been playing the peyt of St. George against
this section of the Act with no suypport from his colleagues on

the bench.
I. Statutes.

8 U.3.C., section 1431{a) descrides the various sctiocns
Ly which & person who i & mational of the United States,
vhether by birth or mturalization, shall lose biz matiomallty.
They can be summrized as follows:

1. Cbtaining matuwrallizstion In a forelign state uwpon
his own applisaticn.

2. Taking ap outh of allegisnce to & foreign state.

3. Serving in the amed forces of 4 foreign state
unless authorized in writing by the Seoretary of State and
Secretary of Defenze, (Previocusly section 801{e}.)

4. (a) Serving in any office, post, or employmesnt under
the gwvermpent of a foreign state, if he has the mtiomality
of such foreign state. (Thic would imvolve dual mationality.)

{v) ZHmplcoyment under the Govermment of a foreim
state in vhich an cath of sllagiance is reguired.

5. Voting in & politlosl election in a foreign state.
(Previcusly section 80l{e).)

6. Making a formal remmciation of mticoelity before
a diplomatic officer of the United States.
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T« Making & formal remuncistion of meticmmlity in the
United States during wartime if the Attorney Genersl shall
approve guch remmotation.

8. Deserting militery forces in time of war if he is
convicted thereof by a ccurt martial and dishoncrebly dis-
charged.

9. Committing an act of treason, etc., against the
United States if he iz convicted thereof.

10. Ramining outside the United States in wartime for
the purpose of avoliding military service.

By and large these sections are the same ss those in the
Mtionelity Act of 190 and amendments theroto, 5b Statutes
1170, 5B Stat. &, 677, 7hT; 8 uU.B.C. BOl.

I1. Cases.

Judge Melaughlin in three csses has found sections 801(c)
and (e) of Tttle 8 unconstitutional. These sections are now
8 U.5.C. 381(a)(3) ant (5) summrized as mubers 3 and 5 above.
He s held that Comgress does not have power under the Constitution
to provide for ways by which a mative born citizen can lose his
cit&mhipaﬂnrtmnbyammmminninarmm
state. mmmmmm&xammmmm&u,
for no cthor district nor appellate courts agree with him. 1In
fact his fellow district court Judge in Hawail, Juatice Wiig,

appRYE ignores his opinions. See Thls ylles, 116 P. Supp.
307 (19533 18 which no mention is mede of Kimars o ,
cases with almost identical facts.

Judge Melaughlin first struck out on this brave new course in
imye v, Acheson, 99 F. Supp. 587 (1951). The plaintiff, & metive
Lived in Japan during the war. He served in the

Jancae and voted in the Japanese elections in 1946 and 1947,
MWMMWMMHMWMMW
axd thus would not operate to divest the plaintiff of his citizen-
ship. This has beon the holding of mmmrous cases in the fisld.
Judge Nelaughlin, however, chose to avold this tmsis of deciding
the casc, and ifmmediately proceeded to the comstitutiomal aspects.
He held both sections 001{c) and (e) unconstituticmal.

s
ek T

N

L

on the same day, Judge Melaughiin found that the plaimtiff who had
bad similar armmy service in Japan did not Jose his citisenship
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because sectiocn 801(c) was uacomstituticmal. As ia the
pmmmemcidmtmwmﬁmmmm%
service was voluntary or involuntayy, but recited the facts
leading to his service and then feund the section uncotstitu-
ticoal.

Mﬁnseﬂecisiamwmawomw&mmwmmim
m&mmmimwmummuyamfﬁmm,w
stmwmtmmm. In 8 per curism
decision, 32 U.S. 899 (1952) the judgment wes vecoated and the
case resended to the District Couwrt for "specific findings &=
wmaMmcthmemm&m
Ay and voblng in the Japanesc elections and reasonable inferences
to be drvewn tbarefram.’ The implication of the opinims ie that
tmmmmmwmmmmwmtm
acta were voluntary. Justice Douglas thought that the findings
were adequate to show that the acte were lmvoluntary. Justice
Black thought the fudgmeat should be affirmed.

These further findings of fuct are put forth in 111 F. Supp.
303 (1953). The district court expanded the Pindings of fact
and concluded that the service of the plaintiff in the Japanese
Ammy was not veluntary, but that his voling was voluntary .
Meloughlin meintained bis position that secticns 801{c) ami (e)
were unecnstitutional. In the companion Murate case be also found
that the plaintiff's ammy service was lowoluntary apd that section
8o1{c) was wnconstitutiomml. The government 414 not appeal either
decision.

In 1954 Judge Helaughlin bad aoother opportunity to attack the
statute in Toreda v. Dulles, 121 F. Sup. & (1958). It is this case
that mm‘m The plaintiff was conscripted into the
Japanese Amny and the court again found thet his service wae involun-~
tary. Because of this finding of fact be 4id not this time rule on
the constitutionality of section 801(c). tunstely, however, the
plaintiff had also voted in Japanese elsctions of 190 and 19h7.

The court 4id find that this was voluntary and again struck dowm
section O01(e) as unconstitutiomal. He was able to distingulsh &
lending Supreme Court case, McEmmxie v. Hare, 239 U.S. 299 (1915),
which the Oth Ciyeuit Court of Appesls subsequently cited in upholding
the constitutiomality of section 301i(e).

It should be noted in Judge Mclaughlin's favor that he bes
comsidered the problems of duwel mationality in these cases more
coxpletely than other courts, and his decisions might be upheld
on this growd.

B. Qtber Courts.

Other cotorts vhen faced with the application of these sectlons
have held them constitutional. Until recently the 9th Circuit
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Court of Appeals has not had a chance to rule cu this
specific issue since Judge Mclaughlin's three decisions.
The many oases which came before thes were decided on cthor
grounds such as whether the acts were voluntary, whother
the Japanese elections werc elections in a foreign state,
ete,

In a recent decision, Erownell, 235 F.2d 364
(duly 12, 1%)%%&%1'& ppeals fuced the
igsue smarely and decided in favor of the constitutionslity
of these secticus. The plaintiff was a mative born Anerican
who had voted 4in a Mexican clection and resmined cut of the
comtry in order to svoild the draft. The cowrt cited MeKengle
Bare as supporting the power of Congress ‘o deaigrate ways by
vhich a citizen can lose his mtiomlity. It thus ruled that
the present sections 501 and 1481 are within the power of 88
and comstitutionel. Specifically it ruled thet sectiom 801(j
and section 801{e) were conmtitutiomsl. Section 80l(e) was the
same section Judge Melanghlin has termed uweonstituticomal three
times.

| h, 196 F.24 866 (1952),

e & de ! ' the United States Cowrt of
Ammrmmmmammmmmmmmmm
of the constitutiomality of O0i({e). In this case the citisen
had voted in a Oerman election of 1946, The court held that she
lost her citizenship bectuse her voting wes voluntary. They assued
that the statute was constituiional and stated that although under
some clromstances she could be deprived of hor citisenship uncon-
stitutionally, there was no indiestion that this was the oxse on
the record before them. At this point the court noted the first
MMMMJW&M&MWMWWM
‘the judgaent in both cases were wacated by the Suprese Cowrt. . .
and the cases were remanded for specific findings YLy the District
Court”. Juige Melanghlin'e sscond opinion reaffirming the un-
constitutiomlity of the statutes had not been publichod.

In nearly all the cases which come uwp under this section the
crucial question is whether the proscrited acts were done voluntarily.
The holdings have been comsistent in finding that if the acts were
done involuntarily and under duress them the section does not apply
and the person does not lose his citizenship.

Judge Prettymen's dissent in Soecodato v. Dulles
23 (1955) is an excellent review of comt holdings in this £iedd.
Bawﬁm@mimtmttmmamwmmmmqmmm
the effect of this section that the statute no longer tas any

meaning. He states:
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“Phis dacision of the court i3 anocthexr loug 1
step in o progression of court decisions sway ‘
fraz the teyms of the applicable statites.
1 think that step ought not to be taken.”

I expact that these tmsec led to the cna~tment in tie |
oow Act of 8 U.5.C. 1481({r) in 1952 as follows: :

"Any persom who comalts or perfores any act
specified in subsection {8) of this section

shall be concluzively presumed tc hawe done o
voluniarily end without lmving been subjectad

to duress of any kind, if such persoan at the

tims of the act was & matioml of the state in
which the act wue perfeomed and had bean physically
present in guch state for s period or periods
totaling ten yeuys or more immediately pricr to
such act.”

The result of this section is that if a person has dml
matiorality and was present in the other state for 10U years
pricr to the prohibited act, a claim that his act was involun-
tary will be of ac awmil.

25X1
25X1 |

D. Comelusion.

Bven though Judge Mclaughlin's gallant efforts to hold this
section weonstitutiomal wvill apparently come to seught unfer the
recerst decision of his own Oth Circuit Cowrt of Appoals, I think
that the underlying maticoale in 81l these cacee 1s such that one
of cur sgents in the field gperating under our ordexs need not fear
that he will lose his citizenship by doing one of the proscribed acts.
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